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f  f  'he  Hmo cable  RICHARD  EVANS  and  CLIFTON  CLAG - 
.&TI  Moires,  Justices  of  the  S.  C,  JT.  of  the  State  of  New- 
Hampshire.  ■  '  W-:  "M 


3Hi*i 


,se  your  Donors, 

THE  { .v  eyl’rv*  add  embarrassed  situation  into  which  our  Ju¬ 
dicial  ettapems  have  been  thrown,  by  a  late  Act  of  the  Legis¬ 
lature';  U<s  oned  an  unusual  collection  of  Citizens  in  this 
place  ;  many  whom  being  highly  gratified  with  your  modera¬ 
tion,  and  the  correct  sentiments  expressed  in  your  opinions  pre¬ 
sented  to  the  public,  were  induced  to  assemble  on  the  6th  day  of 
’October  instant,  for  the  purpose  of  deliberating  on  the  impor¬ 
tant  crisis  ;  and  conceiving  the  people  want  only  correct  infor¬ 
mation,  to  dispose  them  to  apply  a  constitutional  corrective, 
and  believing  that  information  is  contained  in  your  opinions,  we 
the  Subscribers  were  appointed  a  committee  to  wait  on  your 
Honors,  and  request  a  copy  of  your  opinions,  delivered  at  the 
opening  of  said  court,  for  publication. 

DAVID  L.  MORBID, 

JED1DIAH  K.  SMITH, 
r.  BENJAMIN  PIERCE. 

Amherst,  Oct.  7, 181 S. 


Amherst ,  October  7 , 1813. 


i 
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ai5Nn:i:EME?t, 

OUR  application  for  copies  of  the  opinions  delivered  by 
opening  of  the  Superior  Court  in  Hillsborough  Coun- 
4 he  subject  of  a  late  act  of  the  Legislature  establishing 
M  i  Judicial  Court  and  Circuit  Courts  of  Commdn  Pleas, 
\v  considered.  We  have  deemed  it  our  dyty  to  pro- 
opinions  at  the  opening  of  the  court  in  each  count 
j  were  led  during  the  present  fall  Circuit  :  but 
"ed  noi  iu  proceed  at  present  to  the  counties  of 
Cheshire  ; fatten,  but  rather  to  direct,  by  a  writ,  the  Sher- 
?  J?  if  fh --st :.o unties  to  adjourn  the  court  in  each  respectively  ; 
ai 


h 

©OU:-:::.'. 

tv  tb 
having 


live  no  impropriety  in  complying  with  the  request  of  a 
f  the  citizens  of  Kew  Hampshire,  a^  expressed  by 
\  their  cc  imittee. 

The  '.Hite  novel  and  alarming  innovation  on  the  principles  of 
the  constitution  is  calculated  i  excite  a  ferment  in  the  minds  of 
the  people,  and  lead  eventually  to  the  destruction  of  public  order ; 
a  catastrophe  to  be  deprecated  by  every  good  man.  Hence  it  is 
th«  duty  of  all,  especially  those  iu  authority  to  set  an  example 
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of  sobriety,  and  moderation  ;  that  the  community  may  have  ais 
opportunity  and  a  disposition  *o  deliberate  on  the  existing  gtiey- 
anoe,  and  instruct  their  representatives,  who  are  about  to  con¬ 
vene  in  General  Court  by  the  Prociamationof  the  Governor  fotf 
calling  a  special  meeting  of  the  Legislature,  to  adopt  such  reme^ 
dial  measures  as  will  tend  to  the  promotion  of  harmony,  and 
conduce  to  the  public  good.  And  it  is  our  wish,  whilst  we  are 
endeavoring  to  maintain  with  firmness  the  independence  of  the 
Judicial  department  of  the  government,  and  are  aware  of  the 
sensibility  of  the  people  respecting  their  liberties,  that  ail  meas¬ 
ures  may  be  avoided  which  might  tend  to  promote  civil  com¬ 
motion.  \ 


"We  are,  Gentlemen,  respectfully, 
■  ur  obedient  servants. 


RICHARD  EVANS, 

CLIFTON  CLAGETT? 


[ 


STATE  OF  NEW-HAMPSHIRE. 


HILLSBOROUGH,  SS. 

TO  the  Sheriff *of  the  County  of  Cheshire  in  said 


r: 


GREETING. 


L.  S.  *  \; 

"Vf  HEREAS  the  Records  and  Files  of  the  Superior 
Court  of  Judicature  of  this  State  are*  to  the  great  impediment 
of  the  business  thereof,  withholden  from  the  Clerk  of  the  same 
Court  and  cannot  be  obtained^  without  compulsory  Process— and 
whereas  in  the  present  state  of  things,  and  especially  as  the  leg¬ 
islature  of  the  State  are  soon  to  convene  and  may  apply  a  reme¬ 
dy  to  the  existing  evil,  it  is  deemed  most  advisable  to  suspend 
for  the  present  issuing  such  process  You  the  said  Sherift  are 
herebv  directed  to  repair  to  the  Court-House  in  Keene,  m  said 
County  of  Cheshire, on  the  third  Tuesday  of  October  inst.  at  ten 
ofthe  clock  in  the  forenoon,  and  adjourn  the  same  Court  to 
Monday  next  preceding  the  first  Tuesday  of  May  next,  at  ten  of 
the  clock,  in  the  forenoon,  then  to  be  holden  at  Charlestown,  for 
and  within  said  County  of  Cheshire. 

^  •  I  '  \  ,  .  .  «H.  •JW,  1  *  -  fV.  r  \  ■  **  -' "/if  *’ .A*  I 

Given  under  our  hands  at  Amherst,  in  said  County  of  Hills¬ 
borough,  the  7th  day  of  October,  A.  D.  1813. 


RICHARD  EVANS,  1 
CLIFTON  CLAGETT,  J 


Justices  of  said  Court. 


Copy.; 


JUDGE  CLAGETT. 


HATING  with  the  utmost  attention  in  my  power  considered 
the  Act  of  the  Legislature  of  this  State,  passed  June  ses¬ 
sion  1  SI  3,  entitled- “An  act  establishing  a  Supreme  Judicial 
Court  and  Circuit  Courts  of  Common  Pleas’* — waving  an  opinion 
of  such  parts  of  the  act  as  relate  to  the  Courts  of  Common 
Pleas,  not  being  immediately  before  us — passing  in  silence,  so 
far  as  the  ease  will  admit,  or  as  is  consistent  with  that  sensibili¬ 
ty  common  to  man,  any  private  injury, sustained  as  merged  in  my. 
official  duty  to  the  public — cheerfully  admitting  it  to  be  the  du¬ 
ty,  as  I  trust  it  is  the  inclination  of  this  Court  and  of  all  good 
citizens, to  execute  A  obey  all  reasonable, wholesome  and  constitu¬ 
tional  statutes  of  the  Legislature,  but  firmly  believing  it  to  be 
the  right  as  well  as  the  indispensable  duty  cf  this  Court  to  EX¬ 
POUND,  INTERPRET  AND  CONSTRUE  ATE  LEGISLATIVE  ACTS  BY 

and  with  the  constitution,  and  such  acts  as  aFe  unreasonable, 
unwholesome  to  the  body-politic  and  contrary  to  the  sacred  prin¬ 
ciples  of  the  Constitution,  to  ad;  inoperative  A  void  — under 
these  impressions  and  feeling  I  hope,  the  solemn  'ion  of 

my  oaths  of  office  and  allegiance,  I  am  constrained,  as  a  member 
of  this  Court,  to  pronounce  the  first  and  fourth  sections  and  all 
other  parts  of  said  act,  applicable  to  this  Court  and  affecting  the 
constitutional  tenure  of  office  of  its  Justices,  or  abolishing  or 
transfering  its  established  legal  and  constitutional  supreme  judic¬ 
ial  powers  er  jurisdiction  in  manner  and  form  therein  mentioned, 
unconstitutional,  unreasonable,  inoperative  and  void. 

And,  conscious  of  the  correctness  of  this  opinion,  and  under  a 
hope  to  convince  all  whom  it  may  concern,  that  it  is  not  dictated 
by  sordid  nor  sinister  motives,  but -is  the  result  of  a  sincere  con¬ 
viction  of  its  conformity  to  the  Constitution  and  Supreme  Law  cf 
the  Land,  I  shall  assign  some  of  the  prominent  reasons  upon  which 
it  is  .founded.  And  first. 

The  Superior  Court  of  Judicature  has  not  only  a  constitutional » 
but  a  common  law  existence  and  jurisdiction.  It  has  been  known 
by  the  same  appellation  of  Superior  Court  of  Judicature  nearly 
two  centuries  $  and  by  a  statute  of  the  11th  of  William  III. 
while  we  were  a  colony  of  Great-Britain,  this  Court  was  recog¬ 
nized,  and  “  cognizance  of  all  pleas  and  causes  as  well  c ivil  (not 
under  201.  except  where  title  of  land  was  concerned )  as  criminal , 
was  given  to  this  Court  as fully  and  amply  to  all  intents  and  pur¬ 
poses  whatsoever,  as  the  Courts  ef  King’s  Bench,  Common  Picas 
and  .Exchequer  in  England  have  or  ought  to  havej’  together  with 
some  chancery  powers.  At  this  early  period  wre  find  this  Court 
possessing  these  pow  ers,  the  full  ex|ent  of  which  cannot  be  shewn 
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without  considering,  in  detail,  all  the  powers  of  these  high  Courts 
in  England ;  but  this  would  be  a  work  of  too  much  time  in  this 
place,  and  is  totally  unnecessary.  It  will  be  sufficient  to  advert 
briefly  to  some  of  this  powers  of  the  Court  of  King’s  Bench. 

It  is  well  known  to  all  who  are  acquainted  with  English  juris¬ 
prudence,  that  that  Court  hath  no  commission  to  hold  pleas,  but 
its  power  is  original  and  ordinary  ;  and  when  the  King  hath  once 
appointed  the  Judges,  they  have  their  jurisdiction  from  the  xa.w 
both  in  criminal  and  civil  causes.  Their  jurisdiction  is  high  and 
transcendant :  it  keeps  inferior  jurisdiction*  within  pounds  :  it 
issues  writs  of  habeas  corpus  to  protect  the  liberty  of  the  sub¬ 
ject — repeals  the  King’s  patents  by  scire  facias,  &c.  and  the  King 
cannot  remove  the  judges,  nor  abolish  the  Court.  Also  that 
Court  hath  such  sovereign  jurisdiction,  that  an  aet  of  Parliament 
appointing  that  all  crimes  of  a  certain  denomination  shall  be  tried 
before  certain  other  Judges,  doth  not  exclude  the  jurisdiction  of 
this  Court  without  express  negative  words ;  and  therefore  it  hath 
been  resolved,  that  the  statute  of  33d  Henry  V III.  which  enacts 
that  all  treasons  within  the  King’s  house  shall  be  tried  by  tho 
Lord  Steward,  doth  not  restrain  the  King’s  Bench.  And  here  let 
it  be  remembered  that  the  Parliament  of  England,  as  to  all 
earthly  powers, claims  to  be  omnipotent — it  can  change  the  Consti¬ 
tution. 

But  Lord  Coke  says,  “  in  many  cases,  although  there  be  nega¬ 
tive  words  in  a  statute,  the  King’s  Bench  is  not  bound,  because  it 
is  before  the  King  himself.”  (See  Foster’s, case,  11th  Coke.) 

And  again  (2d  Burrows  part  4th,  1041)—.“  The  general  juris¬ 
diction  of  the  Court  of  King’s  Bench  is  not  taken  away  by  nega¬ 
tive  words” 

Also  (2d  Hawkins  P.  C.  ch.  1st)— “  The  King  cannot  give  any 
addition  of  jurisdiction  to  an  ancient  court,  but  such  court  must 
be  holdenin  such  manner,  and  proceed  by  such  rules  only  as  their 
known  usage  hath  limited  and  prescribed  :  the  King’s  Bench 
cannot  be  authorised  to  determine  a  mere  real  aetion,  nor  the 
court  of  Common  Pleas  to  inquire  of  felony  or  treason!” 

And  in  the  6  th  section  of  the  same  chapter — ^The  law  is  so 
jealous  of  any  kind  of  innovation  in  a  matter  so  highly  concern¬ 
ing  the  subject,  as  not  to  endure  the  least  deviation  from  the  old 
known  and  stated  forms,  however  immaterial  it  may  seem.” 

And  in  chapter  5th  of  the  same  book,  “  The  King  cannot  grant 
any  new  commission ,  which  is  not  warranted  by  ancient  precedent, 
however  necessary  it  may  seem/’ 

Also,  2d  Hawk.  chap.  3d,  sec.  11th— “  The  King’s  Bench,  be¬ 
ing  the  highest  common  law  court,  the  supreme  court  of  oyer  and 
terminer,  gaol  delivery,  &c.  doth  by  its  presence  suspend  the  pow¬ 
ers  of  all  other  courts  of  the  kind,  and  make  their  proceedings 
void  during  its  sitting  in  the  same  county.” 


'  7  y  .  :  v;  .  , 

These  are  bat  part  of  the  p<*wers  of  the  court  of  King’s  Bench. 
The  courts  of  Common  Pleas  &  Exchequer  are  also  common 
law  courts  of  extensive  jurisdiction,  and  by  the  common  law  (lex 
non  seripta,  or  unwritten  law)  all  these  courts  were  from  time 
immemorial  guided  and  directed  in  their  decisions  ;  determined 
the  obligation  of  contract,  expounded  wills,  deeds,  and  acts  of  j 
Parliament — the  respective  remedies  for  civil  injuries — the  sev¬ 
eral  species  of  temporal  offences,  with  the  manner  and  degree  of 
their  punishment ;  and  an  infinite  number  of  more  minute  par¬ 
ticulars,  which  diffuse  themselves  as  extensively  as  the  ordinary 
distribution  of  comm  on  justice  requires.  And  this  same  common 
law  directs  that  there  shall  be  four  superior  courts  of  record  in 
England — the  Chancery,  King's  Bench,  Common  Pleas  and  Ex¬ 
chequer. 

These  doctrines  are  not  contained  in  any  written  statute  or  or¬ 
dinance,  but  depend  merely  upon  immemorial  usages  and  customs, 
or  leges  non’scriptfe  (laws  unwrritten) — that  is,  upon  the  common 
law,  for  their  support ;  and  the  validity  of  all  these  unwritten 
laws  must  be  determined  by  the  judges  in  the  several  cotlrts  of 
justice  :  they  are  the  living  oracles,  wh©  must  decide,  and  who  are 
bound  by  an  ootli  to  decide  according  to  the  law  of  the  land „ 
And  the  learned  Blackstone  says,  “  It  is  probable  and  almost  cer¬ 
tain,  in  very  early  times,  before  our  Constitution  arrived  at  its 
full  perfection,  our  Kings  in  person  often  determined  causes  be¬ 
tween  party  and  party ;  but  now  by  the  long  and  uniform  usage  of 
many  ages,  they  have  delegated  their  whole  judicial  power  to 
the  judges  of  their  several  courts  which  are  the  grand  depos¬ 
itor  of  the  fundamental  laws,  and  have  gained  a  known  and 
stated  jurisdiction,  regulated  by  certain  and  established 
rules,  which  the  crown  itself  cannot  now  alter.  And  in 
order  to  maintain  ihe  dignity  and  independence  of  the  Judges  in 
the  Superior  Courts,  it  is  enacted  by  the  stat.  13th  William  III. 
that  their  commissions  shall  be  made,  not  as  formerly,  during 
the  good  pleasure  of  the  king ,  but  during  good  behaviour  ;  and 
their  salaries  ascertained  and  established.  And  now  upon  the 
noble  improvement  of  that  law,  in  the  stat.  1st  George  III.  the 
Judges  are  continued  during  good  behavior,  notwithstanding  th® 
death  of  the  King  (which  was  formerly  held  to  vacate  their 
scats)  and  their  full  salaries  arc  absolutely  secured  to  them  dur¬ 
ing  the  continuance  of  their  commissions  :  the  King  having  de¬ 
clared,  that  he  looked  upon  the  independence  and  uprightness  of 
the  Judges  as  essential  to  the  impartial  administration  of  justice, 
and  as  one  of  the  best  securities  of  the  rights  and  liberties  of  his 
subjects. 

Thus  I  have  attempted,  as  briefly  as  possible,  to  shew  some  of 
the  essential  powers,  rights,  immunities  and  duties  of  the  English 
courts  of  record,  which  for  many  centuries  have  been  vested  in 

them  by  the  common  law — that  beautiful  and  perfect  system  of 

*  ‘ 
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human  wisdom  compiled  by  the  great  Alfred  in  his  Liber  Judi- 
eialis,  by  which  these  courts  now  exist,'  and,  while  a  spark  of  lib¬ 
erty  remains  in  that  kingdom,  will  be  continued  as  a  barrier  a- 
gainst  arbitrarypower. 

**  I  have  also  shewn,  thai  all  the  powers  of  these  courts,  with 
some  ebancefy  powers, at  a  very  early  era  under  the  colonial  gov¬ 
ernment  in  thelate  province  of  N.  Hampshire,  were  vested  in  this 
B.C.of  Judicature,  with  the  trifling  exception  above  mentioned. 
And  it  is  well  know  n, that  this  Court  possessed  all  these  essential 
powers  either  original  or  appellate,  and  was  in  the  full  exercise 
of  them,  audits  Judges  dependant  only  upon  their  good  behaviour 
during  the  provincial  government,  and  until  the  people  of  this 
State  became  independent  of  the  crown  of  Grcat-Britain  and 
formed  their  own  Constitution  of  Government,  when  this  same 
Court  was  recognized  and  continued  in  all  its  powers  and  immu¬ 
nities.  And  by  the  Constitution, established  by  the  People  of  this 
State,  October  31,  1783,  this  Court  is  recognized  by  the  appella¬ 
tion  of  “  the  Supreme  (or  Superior)  Judicial  Court.”  [See 
14th  page.*}  The  Constitution  evidently  using  these  terms  as 
convertible  and  meaning  this  Court — continuing  its  powers  and 
immunities,  by  ordaining  that  the  tenure  of  office  of  itsJhdges 
should  depend  upon  their  good  behaviour  (and  should  be  expres¬ 
sed  ix  their  commissions)  without  even  the  limitation  of  age, 
establishing  their  salaries,  establishing  the  Judiciary  as  an  es¬ 
sential  branch  or  power  in  the  Government,  and  separating  it 
from,  and  making  it  as  independent  of  the  other  two  powers 
as  is  consistent  with  the  nature  of  a  free  government,  and  that 
chain  of  connection  which  hinds  the  whole  fabric  of  the  Consti¬ 
tution  in  one  indissoluble  bond  of  union  and amity. 

Thus  this  Court  continued  till  the  people  established  their 
present  Constitution,  when  this  court  was  again  especially  recog¬ 
nised  and  named  by  the  like  synonymous  or  convertible  terras. 
Supreme  Judicial  or  Superior  Court  of  Judicature,  tltree  times 
under  the  former,  and  Jive  times  under  the  latter  appellation,  and 
plainly  meaning  and  intending  a  court  of  supreme  and  final  ju¬ 
risdiction  [and  then  in  being]  and  assigning  to  it  certain 
specific  powers  and  duties  ;  not  abridging  its  powers,  jurisdiction 
’  nor  independence,  but  providing  for  and  establishing  its  existence 
with  the  same  powers  and  immunities  as  before  ;  ordaining  the 
Judiciary  as  an  essential  power;  separating  it  from,  and  protec¬ 
ting  it  against  the  other  powers  in  the  government ;  declaring  its 
existence  and  independence  necessary  to  the  preservation  of  the 
Constitution, and  continuing  and  confirming  to  the  Judges  the  same 
permanency  of  salary  and  tenure  of  office  [except  the  limitation 
by  age]  and  in  short  copying  all  the  beneficial  provisions  for  this 
department  found  in  the  former  Constitution  :  not  even  trusting 
the  limitation  by  age  to  the  will  of  the  Legislature ,  but  establish¬ 
ing  it  themselves  at  seventy  years- — and  this*  among  many  other 


provisions  of  the  Constitution,  clearly  shews  the  will  of  the 
p£ori«E,  that  till  that  period  arrived, a  Judge  should  not  be  depen- 
dent  upon  the  will  or  caprice  of  the  Legislature,  but,  upon  pre¬ 
serving  his  own  integrity  and  rectitude  of  conduct,  be  should  bo 
protected  bv  the  Constitution  and  Supreme  Law  of  the  Land. 

Otherwise,  what  means  the  thirty-seventh  article  of  the  Bill 
of  Rights  in  these  words— — "  In  the  government  of  this  State 
the  three  essential  powers  thereof,  viz.  the  Legislative.  Execu¬ 
tive  and  Judicial,  ought  to  be  kept  as  separate  from,  and  inde¬ 
pendent  of  each  other  as  the  nature  of  a  free  government  will  ad¬ 
mit,  or  a s  is  consistent  with  that  chain  of  connexion  that  binds 
the  whole  fabric  of  the  Constitution  in  one  indissoluble  bond  of 
union  &  amity  V9  Oi  does  this  mean  that  the  two  most  powerful 
branches  in  the  government  shall  destroy  the  third ,  or  make  it 
dependant  from  year  to  year  or  from  day  upon  their  pleasure  for 
existence  .  Is  this  consistent  with  a  free  government,  or  with 
that  chain  of  connexion  binding  the  whoie  in  one  indissoluble 
bond  of  union  and  amity  ?  / 

Or  what  means  the  S5th  article  of  the  same  Bill  of  Rights  ia 
these  words-—"  It  is  essential  to  the  preservation  of  every  indi¬ 
vidual,  his fife,  liberty \  property  and  character  f  that  there  be  aa 
impartial  interpretation  ot  the  laws  and  administration  of  jus¬ 
tice  j  it  is  the  right  of  every  citizen  to  be  tried  by  Judges  as  im¬ 
partial  as  the  lot  of  humanity  will  admit ;  it  is  therefore  not  on¬ 
ly  the  best  policy,  hut  for  the  security  of  the  rights  of  the  peo- 
Plc?  the  Judges  of  the  Supreme  Judicial  Court  should  hold 
f  offices  so  long  as  they  behave  well ,  subject,  however,  to  such 
limitation  on  account  of  age  as  may  be  provided  bv  the  Constitu¬ 
tion  ;  and  that  they  should  have  honorable  salaries  ascertained 
and  established  by  standing  laws.** 

And  again  in  the  16th  page  of  the  Constitution,  what  means 
this  clause  .  "  Permanent  and  honorable  salaries  shall  be  estab¬ 
lished  for  the  Justices  of  the  Superior  Court.” 

By  these  expressions  in  the  Constitution,  that  "  it  is  essential 
o  the  impartial  interpretation  of  the  laws,  administration  of  jus- 
tice,  and  the  security  of  the  life,  liberty,  property  and  character 
o  every  individual,  that  the  Judges  should  hold  their  offices  so 
long  as  t Hey  behave  well,”  are  we  to  understand  that  the  se  same 
V  ^vhae  exerting  every  faculty  in  their  power  to  perform 
Avitii  fidelity  the  arduous  and  sacred  duties  confided  to  them,  and 
unconscious  of  the  least  wilful  abuse  of  that  trust,  may,  by  a  sir** 
g  e  act  of  the  Legislature,  and  without  cause  assigned ,  be  indig- 
nautly  removed  from  office  ?  If  so,  the  Constitution  may  mean 
an>  thing  or  nothing  !  .But  will  such  a  construction  tend  to  an 
impartial  interpretation  of  the  laws  and  administration  of  j us- 
ice.  Nay,  will  not  the  reverse  of  this  be  a  necessary  conse¬ 
quence  .  Is  not  this  Court,  by  the  act  recited,  forbidden  to  inter- 
pret  at  aIi  ?  And  how  can  a  Court,  created  by  this  act,  decide 


but  one  way,  viz.  that  the  act,  which  gives  them  authority,  is 
pursuant  to  the  Constitution  ?  Will  not  a  contrary  decision  be 
eoram  non  Judice  (before  no  Judge)  and  void  ?  IF  then  this  Court, 
created  by  the.  Constitution ,  may  not  decide,  will  notan  act  of  the 
Legislature  he  (in  this  particular)  omnipotent,  and  control  the 
Constitution  ?  It  will.  What  then  becomes  of  the  third  pjx- 
xar  of  goverxment,  and  where  the  check  provided  against  an 
mi  reasonable,  unwholsopie,  retrospective,  ex  post  facto ,  or  any 
other  unconstitutional  act  of  the  Legislature  ?  Removed  !  But 
what  are  we  to  und  erstand  by  permanent  and  honorable  salaries 
to  be  established  for  the  Judges  of  the  Court  by  standing  laws , 
its  ordained  by  the  Constitution  ?  Why— -perhaps— these  laws 
may  stand  until  repealed,  and  the  salaries  may  possibly  he  equally 
permanent,  till  the  incumbents  arc  very  honorably  turned  out  of 
office  ! 

But  how  shall  we  construe  the  17th  article  of  the  Bill  of 
Rights,  ordaining  “  that  upon  the  report  of  the  Superior  Court,  \ 
in  ease  of  insurrection  in  a  particular  county,  that  an  impartial 
trial  cannot  be  had  in  such  county,  the  Legislature  may  direct 
a  trial  in  the  nearest  county  where  an  impartial  trial  maybe 
had”  ?  Or  that  clause  in  the  18th  page  of  the  Constitution  in 
these  words  :  66  each  branch  of  the  Legislature,  as  well  as  the 
Governor  and  Council,  shall  have  authority  to  require  the  opinion 
of  the  Justices  of  the  Superior  Court  upon  important  questions  of 
law  and  upon  solemn  occasions”  ?  Does  not  the  Constitution  here 
mean  a  permanent  Court  then  jn  being  %  Can  this  be  doubted  2 
This  leads  me  to  reconsider  the  terms  Supreme  and  Superior 
Court,  as  alternately  and  frequently  used  id  each  Constitution. 

I  have  already  expressed  a  firm  belief  that  these  terms,  as  used 
by  the  people  in  tbv-ir  several  Constitutions,  were  considered  and 
intended  as  convertible  ;  that  they  meant  one  and  the  same 
Court— the  Superior  Court  of  Judicature,  then,  and  the  only 
otic  in  full  power,  and  known  to  all  the  people  as  a  Court  of  Su¬ 
preme  Jurisdiction.  And  that  this  is  a  true  construction,  I  edn 
have  no  doubt.  Indeed  by  recur  ring  to  the  25th  article  of  the 
Bill  of  Rights  in  the  Constitution  of  1783,  the  question  is  settled 
in  these  words  :  “  The  Judges  of  the  Supreme  (or  Superior)  Ju¬ 
dicial  Court,”  &c.  -If  this  be  so  (and  who  can  doubt  it?)  1  ask, 
can  this  Court,  thus  established  by  the  Constitution,  be  abolished, 
and  its  Justices  dismissed  from  office  by  an  act  of  the  Legislature  ? 
Whence  will  come  the  report  necessary  to  an  impartial  trial  in 
ease  of  insurrection — or  whence  the  opinion  of  this  Court  upon 
important  questions  of  law  ?  Or  will  the  raising  up  a  new  court, 
Phoenix  like,  from  the  ashes  of  the  old,  and  calling  it  the  Su¬ 
preme  Judicial  Court,  and  ordering  a  new  set  of  Judges  to  be 
appointed  to  day,  or  another  to-morrow,  comply  with  the  solemn 
requisitions  of  these  or  any  other  clauses  of  the  Constitution  ? 
Absurd  idea  !  Where  will  he  the  pmnanency  of  the  Judiciary, 
necessary  to  produce  that  knowledge,  of  the  law  derived  from 


11 


K 

. 


experience  and  study  ?— the  viginti  annorum  lucubrationes  (twen¬ 
ty  years  lucubrations)  to  quality  a  Judge  to  give  such  an  opinion 
as  the  Constitution  requires  ?  At  an  end.  Should  such  a  prece¬ 
dent  he  established,  our  highest  Court  of  Judicature  may  soon 
he  degraded  to  the  rank  of  an  English  court  of  Pie  Powder. 
Can  such  a  procedure  be  reasonable  ?  It  cannot— and  if  unrea¬ 
sonable.  it  is  unconstitutional  and  void. 

But  if,  by  a  forced  construction,  we  can  suppose  the  people,  by 
the  terms  Supreme  and  Superior  Court,  meant  different  Courts, 
then  are  we  equally  bound  to  say  this  act  is  in  direct  opposition 
to  the  two  clauses  last  cited  from  the  Constitution— for  by  those 
clauses  certain  specific  duties  are  assigned  to  the  Superior  Court  |  * 
aud  by  this^act  no  such  Court  will  exist. 

If  the  Judiciary  i  wholly  dependant  upon  the  wili  of  the  Leg¬ 
islature  for  existence — if  this  be  the  language  of  the  Constitu¬ 
tion— -how  different  from  that  of  the  people  upon  the  4th  of  July 
17713.  when  in  their  Declaration  of  Independence,  they  complain¬ 
ed  of  the  tyranny  of  the  King  of  England  and  said,  “  He  has  ob¬ 
structed  the  administration  of  justice  by  refusing  his  assent  to 
laws  for  establishing  Judiciary  powers  ;  he  has  made  judges  de¬ 
pendant  upon  his  will  alone  for  the  tenure  of  their  offices  and  the 
amount  and  payment  of  their  salaries”  ! 

And  what  avails  that  other  clause  in  the  18th  page  of  the 
Constitution  in  these  words  :  “  The  tenure  that  ail  commissioned 
officers  shall  have  by  law  in  their  offices  shall  be  expressed  in  their 
respective  commissions  ;  and  all  judicial  officers,  duly  appointed, 
commissioned  and  sworn,  shall  hold  their  offices  during  good  he « 
hdviour ,  excepting*! hose  concerning  whom  there  is  a  different 
provision  made  in  the  Constitution’’?  Or  what  avails  the  com- 
missinnitself,  under  the  great  seal  of  the  State  {the  most  solemn 
act  of  the  Supreme  Executive)  in  pursuance  of  the  Constitution, 
and  directed  to  the  Judge  in  these  words— 66  Know  you,  that  we, 
reposing  especial  trust  and  confidence  in  your  knowledge,  fidelity 
and  ability,  have  constituted  and  appointed  you  a  Justice  of  our 
Superior  Court  of  Judicature— hereby  giving  and  granting  unto 
you  all  the  power  and  authority,  privileges  and  immunities  given 
and  grunted  by  the  Const it u,l\on  and  Laws  of  our  state,  to  a 
Justice  of  said  Court— to  have  and  to  hold  the  said  office  with 
all  the  powers,  privileges  and  immunities  aforesaid,  until  yon 
shall  have  attained  the  age  ofi  seventy  yearsj  provided  you  are 
ofi  good  behaviour  during  said  term.” 

Or  what  avails  the  plighted  faith  of  Government  to  guarantee 
a  vested  right— or  that  anxious  solicitude  of  the  people  apparent 
in  their  Constitution  of  Government,  to  protect  the  Judiciary, 
that  most  defenceless,  but  not  the  least  essential  power,  if  his 
Excellency  the  Governor  with  a  majority  of  the  Council  for  the 
time  being  (under  an  act  of  the  majority  of  the  Legislature- 
changing  the  name  only,  if  that,  but  not  the  powers  of  the 
highest  Judicial  Court  ia  the  State)  can  at  pleasure  remove  qH 
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its  Judges*!  What  is  a  Judiciary  without  Judges — and  what  are 
Judges  thus  dependant  %  The  answers  to  these  queries  are  but 
too  plain,and  are  virtually  contained  in  the  opinion  already  given. 

Having  shewn  the  antiquity,  original  constitution,  jurisdiction 
and  powers  of  this  Court ;  that  it  has  been  recognized  and  pro¬ 
tected  by  successive  Constitutions  of  our  Government,  under  the 
convertible  appellations  of  Supreme  and  Superior  Court,  posses¬ 
sing  and  exercising  for  nearly  two  centuries  the  highest  Judicial 
authority  in  the  State  ;  that  it  has  a  constitutional  and  a  com¬ 
mon  law  jurisdiction,  and  power  to  interpret,  expound  and  con¬ 
strue  all  acts  of  the  Legislature,  and  such  as  are  contrary  to 
those  laws  which  God  and  Mature  have  established— such  as  are 
retrospective,  ex  post  facto,  unwholesome,  unreasonable  and  un¬ 
constitutional,  to  adjudge  inoperative  and  void — 

I  now  respectfully  ask,  by  what  authority  can  the  Legislature 
abolish  this  Court  ?  I  have  already  proved,  that  this  Court  pos¬ 
sesses  the  powers  of  three  high  Superior  Courts  of  Record  in 
England,  and  part  of  those  of  a  fourth  ;  neither  of  which  can 
be  abolished  but  by  act  of  Parliament;  that  this  Parliament  is 
omnipotent  and  can  at  pleasure  change  the  Constitution.  Rut 
will  the  Legislature  claim  such  unlimited  power?  It  is  hoped, 
not .  Is  not  that  honorable  body  created  by  the  Constitution,  and 
bound  to  support  it  ?  And  do  not  all  its  powers  emanate  from  that 
sacred  instrument  ?  Yes,  certainly. — And  hy  the  38th  article  of 
IheBilS  of  Rights,  “  the  people  have  a  right  to  require  of  them  a 
constant  observance  of  its  principles  in  the  formation  of  every  law.” 

In  what  part  of  the  Constitution  is  the  power  to  abolish  found  ? 
I  have  sought,  but  in  vain  :  no  such  power  is  found.  The  Con¬ 
stitution  gave  to  the  General  Court,  among  many  great  and  ex¬ 
tensive  powers.  “  full  power  and  authority  to  erect  and  constitute 
judicatories  and  courts  of  record.”  And,  in  pursuance  of  that 
power,  the  Legislature,  hy  an  act  which  took  effect  15th  Septem¬ 
ber  1792,  did  recognize  and  establish  this  Superior  Court  of  Ju¬ 
dicature,  then  in  existence,  by  enacting,  among  other  things,  that 
it  should  have  jurisdiction  and  authority  throughout  this  State, 
and  all  the  powers  and  authorities  which  the  Superior  Court  of 
Judicature  within  this  State  have  heretofore  held  and  enjoyed  or 
by  law  ought  to  hold  and  enjoy  ;  and  thereby,  so  far  as  respected 
organizing,  erecting,  constituting  and  establishing  this  Court, 
did  fully  execute  and  carry  into  complete  effect  all  the  constitution¬ 
al  power  delegated  to  that  department  of  the  government.  And 
this  Court,  thus  established,  was  invested  with  a  constitutional 
and  common  law  existence  and  jurisdiction  beyond  the  control  of 
a  legislative  act — and  its  Justices  commissioned  and  sworn  a- 
greeably  to  the  Constitution, .were  dependant  only  upon  their  good 
behaviour  (saving  the  constitutional  limitation  by  age)  and  be¬ 
came  ihe  depository  of  the  laws ,  the  living  oracles  (however 
unworthy  any  member)  who  must  decide  in  all  eases,  and  who 
are  bound  by  an  oath  to  decide  agreeably  to  the  Constitution  & 
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laws  of  the  land.  Yes,  Judges  are  placed  as  cextinexs  in  tlis- 
sacred  Temple  of  Justice,  to  guard  the  Constitution  against  any 
violation — they  are  not  only  to  decide  between  the  State  and  its 
citizens,  between  citizen  and  citizen,  but,  as  the  only^eonstitu- 
tional  check  upon  the  other  two  powers  in  government,  to  de¬ 
clare  any  unconstitutional  act  void.  Ought,  then,  the  Judiciary, 
thus  situated,  while  acting  faithfully,  to  be  dependant  on  these 
powers  ?  Surely  not. 

As  applicable  to  this  subject,  I  will  here  notice  the  reasons  as¬ 
signed  by  the  learned  Judges  of  Virginia  for  refusing  to  execute 
an  unreasonable  act  of  that  Slate. 

They  say — .<•  The  propriety  and  necessity  of  the  independence 
of  Judges  is  evident  in  reason  and  the  nature  of  the  office  ;  since 
they  are  to  decide  between  the  government  and  the  people,  as  well 
as  between  contending  citizens  ;  and  if  they  be  dependant  on  ei¬ 
ther,  corrupt  influence  may  be  apprehended,  sacrificing  the  inno¬ 
cent  to  popular  prejudice,  and  subjecting  the  poor  to  oppression 
and  persecution  by  the  rich.  And  this  applies  more  forcibly «. 
to  exclude  depemlance  oh  the  Legislature ,  a  branch  of  whom  isi 
case  of  impeachment,  is  a  party.  This  principle  supposed, 
the  Court  are  led  to  consider  whether  the  people  have  secured 
or  departed  from  it  in  their  Constitution.  In  that  solemn  act. 
wc  discover  the  people  distributing  the  governmental  powers  into 
three  great  branches,  Legislative,  Executive  and  Judicial,  in  or¬ 
der  to  preserve  that  equipoise  which  they  judged  necessary  to 
secure  their  liberty  ;  declaring  tfmt  these  powers  be  kept  separate 
and  distinct  from  each  other,  and  that  no  person  shall  exercise 
at  the  same  time  Ian  office  in  more  than  one  of  them.  The  inde¬ 
pendence  of  the  two  former  could  not  he  admitted,  because  in 
them  a  long  continuance  in  office  might  be  dangerous  to  liberty, 
and  therefore  they  provided  a  change  by  frequent  elections  at 
stated  periods  ;  but  in  the  last9  from  the  influence  of  the  princi¬ 
ple  before  observed,  they  declared  that  the  Judges  should  hold 
their  offices  during  good  behaviour.  Their  independence  would 
have  been  rendered  complete  by  fixing  the  quantum  of  their  sal¬ 
aries.”  And,,  after  stating  the  vast  increase  of  duty  assigned 
them  by  the  act,  without  a  correspondent  increase  of  salary, 
which  they  consider  an  attack  upon  their  independence,  they  say,J 
“  For  vain  would  be  the  precautions  of  tlie  founders  of  our  gov¬ 
ernment  to  secure  liberty,  if  the  Legislature,  though  restrained- 
from  changing  the  tenure  of  Judicial  offices,  are  at  liberty  to 
compel  a  resignation,  by  reducing  salaries  to  a  copper,  or  by.  mak¬ 
ing  it  part  of  their  official  duty  to  become  hewers  of  wood  and 
drawers  of  water.”  And  it  is  added  by  the  lieporter  of  this 
case,  66  that  the  Legislature,  with  moderation  and  good  sens© 
highly  honorable  to  themselves,  repealed  their  act.’> 

Thus  in  a  State  where  the  Judges  were  dependant  upon  th© 
Legislature  for  the  quantum  of  their  salaries,  we  find  these  ven¬ 
erable  Sages  of  the  Law  defending  the  Judiciary,  asserting  to 
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rights,  maintaining  its  independence  and  dignity,  resisting  an  act 
«  laying  upon  them  burdens  too  grievous  to  be  borne.” 

I  may  here  also,  as  applicable  to  tenure  of  office,  notice  The  o- 
piniorof  the  sixteen  learned  Judges  of  the  Circuit  Court  of  the 
United  States,  who  “  upon  solemn  deliberation,  and  under  a  sin¬ 
cere  conviction  of  pub!  c  duty,”  said,  “  That  Judges  shall  not  be 
deprived  of  their  offices  or  compensations  without  misbehavior, 
appears  to  us  to  be  among  the  first  and  best  established  princi¬ 
ples  in  the  American  Constitutions,  and  in  the  various  reforms 
they  have  undergone,  it  has  been  preserved  with  increased  so¬ 
licitude.”  This  however. was  a  Court  of  inferior  jurisdiction , 
created  by  a  legislative  net,  a  Court  not  particularly  named  or 
known  by  the  Constitution  of  the  United  States,  and  which  tho 
great  body  of  the  nation  believed  unnecessary  (to  say  the  least  of 
it)  yet  when  created  very  many  learned  men  doubted  the  power 
of  Congresss  to  abolish  it.  (Seethe  Debates  of  Congress.) 

But  passing  that,  and  confining  my  remarks  to  the  protection 
of  this  Court,  I  have  the  satisfaction,  the  pleasure,  the  honor 
&the  pride  to  be  able  to  say  &  to  prove,  in  support  of  the  opinion 
I  have  formed,  that  it  has  always  been  before  the  year  1813,  the 
general,  if  not  the  universal  and  undivided  opinion  of  the  great¬ 
est  and  best  of  Lawyers,  Judges,  Statesmen  and  Patriots,  who 
over  graced  a  bar,  a  court  or  a  cabinet  in  the  United  States  of 
America,  that  the  Supreme  Court  of  the  United  States,  (which 
wa3  organized  by  a  law )  and  each  Court  possessing  supreme  ju¬ 
dicial  powers  in  the  respective  States,  are,  as  to  their  existence 
and  general  powers,  and  the  tenure  of  the  offices  of  their  Judges, 
beyond  the  reach  and  control  of  any  legislative  act.  And  have 
not  the  Legislature  of  this  State,  by  their  act  of  December  180&, 
pronounced  this  opinion,  when,  anxious  to  lessen  the  number  of 
members  of  this  Court,  they  enacted  “  that  at  any  time  thereaf¬ 
ter,  when  a  vacancy  should  happen  by  death,  resignation  or  oth¬ 
erwise,  this  Court  should  consist  of  three  Justices  only ”  ?  Sure¬ 
ly,  they  have  pronounced  this  opinion  in  a  language  which  cannot 
be  misunderstood. 

Can  a  precedent  be  found  in  support  of  the  act  intended  to  a- 
holish  this  Court  ?  No,  not  a  solitary  instance  in  this  or  any  other 
free  country  !  And  this  alone ,  by  the  authorities  cited,  would  pro¬ 
tect  this  Court.  But  we  have  a  Constitution ,  which  they  who 
run  may  read,  containing  principles  of  government  common  to 
the  several  States,  and  dear  to  alt .  By  these  principles  the  Su¬ 
preme  Judicial  Court  of  the  Uqited  States,  the  Supreme  or  Su¬ 
perior  Court  of  Judicature  in  our  own,  and  each  of  our  sister 
States  have  hitherto  existed  unassailed  by  either  conflicting  par¬ 
ty,  And  is  not  this  conclusive  evidence,  that  they  are  beyond  the 
reach  of  a  legislative  act — that  they  are  placed  as  checks  upon 
the  other  powers  in  government,  and  as  barriers  against  legisla¬ 
tive  or  executive  encroachment  upon  the  liberties  or  rights  of 
the  people  2  Surely  It  is. 
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Shall  it  then  be  said,  that  the  Judiciary,  the  centre  pillar 
'  in  the  fabric  of  our  sacred  Const  itution,  received  its  first  zvound 
in  the  free  and  enlightened  State  of  New-llampshire  ?  “  Tell  it 
not  not  in  Oath,  publish  it  noi  in  the  si  reels  of  Askelon  !”  The 
Edifice  already  totters — remove  this  Pillar,  and  the  superstruc¬ 
ture  falls  !— Yes  abolish  this  Court,  the  head  of  the  Judiciary, 
this  year,  arid  its  substitute  may,  and  probably  will,  meet  a  like 
fate  the  next,  and  o  ad  infinitum,  or  until  a  Court  be  found  t® 
suit  the  times.  And  if.  at  some  future  period,  which  every  good 
man  would  wish  far  distant,  party  spirit  shall  become  virulent  and 
intolerant,  and  the  Legislative  Bodies,  and  even  the  Executive, 
shall  partake  of  that  evil  spirit,  every  incumbent  in  a  Judicial 
office,  taught  in  some  other  school  than  that  which  may  he  fash¬ 
ionable  at  the  time,  and  who  cannot  and  will  not  “  bow”  to  some 
favorite  (i  image  set  up,”  will  be  removed  from  office  ;  and 
though  these  may  defy  the  “  furnace,”  come  out  with  pure 
consciences,  and  rise  superior  to  the  indignity  ;  where  will  be  the 
dignity,  the  independence,  the  stability  and  the  impartiality  of 
the  Judiciary  ?  How  long  remain  uncontaminated  by  party  spirit, 

that  bane  of  Courts  of  Justice  ?  By  whom  will  the  scales  of  Jus- 

% 

lice  he  suspended  in  this  heretofore  sacred  Temple  ?  Where  will 
be  that  &  third  power,  to  bind  the  whole  fabric  of  the  Consti¬ 
tution  in  one  indissoluble  bond  of  union  and  amity  ^  9  Where— 
where  that  essential  Pillar  ?  Alas  !  fallen — prostrated  I 

Ought  this  Court,  then,  to  execute  tills  act  ?— By  the  sacred 
principles  of  the  Constitution,  and  law-  of  the  land,  by  our  oaths, 
and  by  all  we  hold  dear,  we  are  bound  to  say  it  is  not  Lax e— 
and  we  will  not  execute  it. 


✓ 
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P.JpTE  (yin*on  which  pas  been  delivered  by  Judge  Cl  agetIt, 
JL  fo  fully  coincides  with  my  own,  that,  comparatively, but  lit¬ 
tle  remains  to  be  said  upon  the  important  question  before  this 
Court.  I  shall  not,  therefore,  attempt  the  extensive  range 
which  he  purfued  with  fo  much  “ability.  kito  that  part  of  the  doc¬ 
trine  of  the  Common  Law,  which  applies  to  the  fijbj  ct  under 
confideration,  but  dial!  confine  my  remarks  principally  to  the 
Constitution ,  in  its  bearing  upon  an  act  of  the  Legislature  of 
this  State  ;  and  endeavor,  in  a  plain  manner ,  to  notice  thofe 
principles  of  Juriiprudence,  with  which  it  is  the  duty  of  every 
man  in  a  greater  or  iefs  degree  to  become  acquainted. 

Every  member  of  the  community  ought  to  watch  over  its 
interefts.  Our  government  was  not  infiituted  for  the  benefit  of 
a  (ingle  man,  nor  any  clafs  of  men;  but  for  the  fecurity  and 
happinefs  of  all.  It  is  emphatically  called  a  government  of 
laws:  and  the  people  have  aright  to  enquire  concerning  their 
enaction,  and  adminiftration. 

Thofe  who  make  laws  fhould  be  men  ofwifdom,  prudence, 
and  virtue  ;  in  order  that  the  laws  may  be  productive  of  hap¬ 
pinefs  to  the  people  :  and  however  ftmple  the  plan  of  a  law 
may  appear,  it  fhould  be  thoroughly  examined  before  it  be  en¬ 
acted  t  for  although,  fome  may  confider  it  unneceffary  to  de¬ 
vote  much  time  to  such  examination,  and  that  it  is  eafy  by 
a  fubiequent‘<7£/.  to  correct  the  errors,  orfupply  the  defeats  of 
a  former ;  yet,  the  making  experiments  in  legislation  is  dan¬ 
gerous  to  a  State,  because  the  experiment  may  fail ;  and  civil 
commotion  in  a  government  is  more  easily  excited,  than  fup- 
preffed. 

The  antient  Romans  before  they  enabled  a  law,  hung  up  the 
fcheme  of  it  in  a  public  place  where  it  remained  expofed  to 
view  for  confiderable  time. that  the  inhabitants,  both  of  the  city 
and  country. might  have  an  opportunity  to  read  and  examine  it. 
The  moil  able  orators  and  lawyers  publicly  harrangued  upon 
i  the  sketch,  io  that  every  man  might'  hear  what  could  be  faid 
for,  and  againit  it.  After  this,  the  people  were  convened  to 
give  their/ votes  in  their  reipective  clafles,  and  if  the  law  were 
adjudged  to  be  good  by  a  majority  of  voices,  it  was  confirmed 
by  the  council,  and  engraved  in  copper.  This  method  may 
appear  ilrange  to  us.  but  it  had  fuch  an  effect  that  the  laws  fo 
made  are  likely  to  last  with  the  world  :  they  not  only  remained 
in  force  until  the  fubverfion  of  the  Roman  empire;  but  fur- 
vived  it,  and  are  flili  obferved,  and  followed  in  many  of  the 
{fates  of  Europe* 
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The  form  of  our  government  is  fomevv’nat  different  from  that 
m  tne  Romans  when  the  cniiom  of  which  we  are  fpeakmg 
prevailed  among  them.  But  ours,  like  theirs,  is  a  row  n- 
ment  of  the  people.  With  them,  the  people  affembled  in  the  ir 
proper  prrfors  for  the  purpofes  of  legation  :  with  us,  tne  peo. 
pie  alh.rnble  by  their  representatives,  to  whom  th  y  h  ue  del- 
egatcapowers  for  certain  purpoks,  as  app;  ars  bv  iP*  ,, 

tion  of  the. state*,  which  is  a  rule  prescribed  by' the  people  for 
Ue  government  and  direction  of  their  public  Janizaries  This 

fnpreme  law.  f-  tV  land,  and  without”  its 
sanction  i-ioinib.v'  uti.  r  has  a-  a  da  i  -y  over  the  meant  ft  of 

isf  llow-ciuzens.  Every  adt  of  the  several  departments  of 
t.ie  government  mull  be  squared  >y  this  rule  ;  and  no  adt  of 
tr/i  leijislature-  which  violates  th  Constitution  can  he 

b.  dv  on  ^  .  •.  Toe  doctrine  of  nw-r  liftance  a- 

agai.ift  arbitrary  power  and  oppieffion.  is  a..f  rd  liavifh  and 

deftruiftive  of  the  good  and  happmefs  of  mankind  ”  ’  *  * 

n  act  of  the  last  feffion  of  die  le  .  iflature  hats  greatlv  agitat- 
edtnepulmemmd  and  weakened  the  cot-fi  lend  of  the  pt  o- 
ple  in  tne  confti  uted  authorities  ;  and  I  might  add,  in  the  Con- 

m nftIOh  ,’,ei';r-A.Co.nft,t"t,on»tobe  refpeeted  by  the  people, 
"‘  Lbt  exp  ,C1!  *"  lts  ms,  and  provifions,  and  fo  plainly 
written  as  to  be  eaftly  underftood  :  and  I  flatter  myfelf  that  this 
is  the  cafe  with  the  Conftitu  ion  of  New-Hamplhire. 

U'aJ.  p?rt  of  lhp  Conftitution  which  is  emphatically  called 

\d\J\  °l rlg  us  ’■  tllaf.  'f  ':.he  rights  of  the  people  who  are  about 
to  delega  e  a  portion  of  their  power  ;  it  is  laid  down  as  a  funda¬ 
mental  rule ,  or  directory  from  which  there  mult  be  no  depar¬ 
ture,  that  in  the  government  of  the  ftate  “the  three  essential 

TalZl Tk  \°  Wit’  ;he  leSis/‘tive,  executive  zJ  judi¬ 
cial,  ought  to  be  kept  as  feparate  from,  and  independent  of  each 

other  as  the  nature  of  a  free  government  will  admit.” 

t.  y  V,  IIC1  “  appears  that  the  government  is  formed  of  thefe 

powers,  viz.  the  legislative,  executive  and 
dtcial  which  powers  are  co-extstent  and  co  ordinate - 

Of  fhl  r  a° ,rmof  S’  vV':B,nen£>”  which  makes  the  feconcl  part 
of  the  Conftitution,  and  is  founded  upon  the  Bill  of  Rights  the 

Diode  is  laid  down  by  which  the  feveral  departments  of  the  gov- 

f<fnmrnt-.arV°  ’  whilft  the  authority  of  public  officers 

Tn' ftii’  and  their  refpeefive  duties  are  defined. 

In  the  Bill  of  Rights  it  is  eftablilhed.  that  “  the  Judges  of  the 
Supreme  juaictal  Court  should  hold  their  offices  fo  long  as  they 
^Wwell  j  fubjea  however,  to  fueh  limitation  on  account  of 
ti’:s,,na^’,:>e  Provided  by  the  Conftitution  of  die  State  and 
/.kt1  Aheyr  h°,U  f  'a,ve  honorable  falaries  afeertained  &  establish- 
the  nenni C  ‘t08  a "A :  ,whT,c*J.  important  provifi.on  was  intended  by 

er  denartm^trfnreA thc  ”UClclal  authority  independent  of  theoth^ 
er  departments  of  the  government,  to  wit,  of  the  Lewis’ alive  to 

which  was  given  the  power  of  establishing  courts  and  falaries 
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and  of  the  Executive,  in  which  was  veiled  the  appointment  of 
Judicial  officers.  And  the  reafons  afligned  by  the  people  for 
this  proviiion  are  contained  in  the  fame  article  of  the  Bii!  of 
Rights,  viz.  It  is  effr  ntial  to  the  preservation  of  the  rights  of 
every  individual, his  life,  liberty,  property  and  character,  that 
there  be  an  impartial  interpretation  of  the  laws,  and  adminiftra- 
tion  of  juftice.”— ‘  It  is  the  right  of  every  citizen  to  be  tried 
by  Judges  as  impartial  as  the  lot  of  humanity  will  admit.’*  It 
is  alfo  eftablifhedj  that  “  no  Governor  or  Judge  of  the  Supreme 
Judicial  Court  Shall  hold  any  office  or  place  under  the  authority 
of  this  State,  except  fuch  as  by  this.Conftitution  they  are  ad¬ 
mitted  to  hold,  saving  that  the  judges  of  the  faid  Court  may 
hold  the  office  of  jullice  of  the  peace  throughout  the  State  ;  nor 
Shall  they  hold  any  place  or  office,  or  receive  any  penfion  or  fab 
ary  from  any  other  flate,  government  or  power  whatever.’*' 
The  reafofts  for  this  rdlraint  upon  the  Governor  of  the  State, 
and  Judges  of  the  Supreme  Judicial  Court,  are  evident^  They 
were  not  to  hold  a  multiplicity*  of  offices,  for  the  duties  of  a 
Governor,  or  Judge,  were  confidered  fo  important,  as  to  require 
the  full  exercife  of  all  his  talents,  and  the  improvement  of  all  Bis 
time.  The  Judges  were  prohibited  from  holding  any  other 
office  under  the  authority  of  the  State,  laving  that  of /a  juftice  of 
the  peace  throughout  the  State,  which  is  nccelfarily  conne6\td 
with  the  office  of  a  Judge,  nor  were  they  permitted  to  hold  any 
place  or  office,  or  receive  any  penfion  or  falary  from  any  other 
Tource,  that  there  might  ex  ill  no  inducement  to  tempt  them 
from  their  duty,  or  warp  their  judgment- 

So  alfo  we  find  in  the  Conllitution, 44  that  whenever  the  Gov¬ 
ernor  shall  be  impeached ,  the  Chief  Jullice  of  the  Supreme  Ju¬ 
dicial  Court  shall,  during  the  trial,  prefide  in  the  Senate 
which  provifion  was  to  add  dignity  to  the  Court  of  Impeach¬ 
ment  whenever  the  Supreme  Executive  Magiflrate  fhould  t^e 
tinder  trial,  and  fecure  to  him  and  the  people  the  due  obferv- 
onceof  legal  forms  and  precedents.  1  ^  I  .  • 

In  each  of  the  foregoing  articles  a  Supreme  Judicial  Court  is 
recognized  as  subsistenl  at  the  time  the  Conllitution  was  estab¬ 
lished  $  and  it  is  matter  of  aitoni  foment  that  any  let  of  men 
ihould  pretend. that  thefe  moft  effential  provifions  of  the  Con-- 
Jlitution,  fo  well  calculated  to  anfwer  the  pur  poles  intended,  and 
which  are,  indeed,  effential  to  the  welfare  of  the  State,  to  the 
due  organization  of  the  government,  and  the  prefi  rvation  of  the 
rights  and  liberties  of  the  people,  have  remained  inoperative 
and  of  7io  effect >  from  the  tftabii foment  of  the  Conllitution  to 
the  prefent  day  ; — that  they  fhould  pretend,  that  from  the  a- 
doption  of  the  Conftitution  in  17.83,  until  thefeflion  of  the  Le¬ 
gislature  in  1813,  there  had  been,  in  fa£l,  no  prote6lion  for  the 
Judges  of  the  highefl  Judicial  Court  againfl  corrupt  influence 
and  arbitrary  power — no  prohibition  againlt  their  holding  a  mul¬ 
tiplicity  of  offices,  or  receiving  penfionsand  falaries  from  what- 
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ever  quarter  ;  and  that  if  die  Governor  bad  at  any  time  been 
ira  peached,  there  was  no  Judge  to  prtficie  in  the  Senate  and  di- 
reel  its  proceedings  ! 

That  flich  opinions  are  abfurd,  is  fufficiently  obvious  from 
the  circnmflanee  that  whe  n  the  Conftitution  was  revifed  jn  17l)2* 
its  provilions  refivtling the  Judiciary  remained  fubftantially  the 
fame  as  at  its  adoption  in  1783,  which  is  ample  proof  that  they 
were  operative ,  effectual  and  sufficient , 

This^eing  eftabiifh  <i.  it  is  incontrovertible  that  the  Supreme 
Judicial  Co  art  recognized  in  the  Constitution's  now,  and  ever 
has  been,  the  Superior  Court  of  Judicature. 

That  the  titles  of  “  the  Supreme  Judicial  Court/’  and  “  the 
Suoerior  Court,” are  convertible  terms  and  mean  one  Court,  is 
evident  from  their  grammatical  conftru6lion.  The  definite  ^ar- 
tide  the  prefixed’to the  terms  “Supreme  Judicial  Court’’  and 
“  Superior  Court, ’’shows  tha' bot  h  ter  us  signify  a  sub. distent 
Court — a  particular  Court  then  in  being  :  and  it  is  impofiible, 
according  to  die  true  liguification  of  terms,  that  two  Courts, 
with  theft-  titles,  could  ex  ill  at  the  fame  time  ;  for  as  Supreme 
Court  fignifits  higheft  Court,  and  when  qualified  by  the  word 
Judicial,  fi  mifies  the  highest  Court  of  Law  ;  fo  “  the  Superior 
Cou>t  of  Judicature"  lignifi  s  in  like  manner,  the  highest  Court 
of  Law  Had  it  been  »  xprelfed  a  Superior  Court,  it  might 
haw  been  superior  in  relation  only  to -Tome  inferior  jurifdiclion, 
and  there*  might  have  been  a  higher  Court  ;  but  it  bf  ing  exprelF- 
^ed  the  Superior  Court  of  Judicature,  that  is,  the  court  of  law 
superior  to  all  other  courts  of  law,  it  plainly  intends  that  this  is 
tho  highest,  or  Supreme  Judicial  Courts  as  established  by  the 
Constitution . 

And  this  further  appears  by  the  conformity  between  the  re- 
fpefilive  rights,  duties  and  qualifications  of  Judges  as  bid  down 
in  the  Conftitution.  Take,  for  example,  the  expreffion  in  the 
“  bill  of  rights  >”  that  “the  Judges  of  the  Supreme  Judicial 
Court  mould  have  honorable  fabrics  afeertained  and  eftablifhed 
by  (landing  laws  and  compare  it  with  the  article  contained 
in  the  “  form  of  government which  declares  that  “  permanent 
and  honorable  faiaries  lhall  be  eftablifhed  for  the  Judges  of  the 
Superior  Court.” 

And  as  the  duty  devolving  on  the  Supreme  Judicial  Court , 
to  wit,  on  the  Chief  Juflice  thereof,  to  prelide  in  the  Senate 
whenever  a  Governor  of  the  State  fhoulc!  be  impeached,  is  coe¬ 
val  with  the  form  of  government,  and  muft  exift  as  long  as  the 
government  lafls  ;  fo  alfo  is  the  duty  of  the  Juflices  of  the  Supe¬ 
rior  Court ,  to  give  their  opinions  when  required  to  the  Gover¬ 
nor  and  Council,  or  either  branch  of  the  Legislature 9  on  im¬ 
portant  queftions  of  law  and  other  foie  run  oecafions,  coeval  with 
the  form  of  government,  and  muft  remain  in  full  force 
co-existent  with  the  Conftitution. 
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Every  Governor  and  Council,  and  every  Legiflature,  hath 
equal  powers,  equal  rights,  equal  duties,  and  equal  protection 
from  the  Conftitution.  The  adminiftration  of  1813  hath  no 
rivH  to  abrogate  and  annul  any  provifion  of  the  Conftitution  on 
which  might  depend  the  exe'rcift  of  any  power,  right  or  duty, 
by  their  fucci  ftbrs  in  office.  As  well  might  a  law  be  enabled, 
that  the  Houfe  of  R  prefentativ<  s  (hall  not  judge  of  the  quali- 
caiions  of  its  own  members — that  the  Senate  (hall  not  be  a 
court  of  impeachment — and  that  the  Governor  with  advice  of 
Council  (hall  not  appoint  civil  officers  ;  as  to  fay  that  the  Gov¬ 
ernor  and  Council,  or  either  branch  of  the  Lt  giftature  of  the 
fucceedmg,  or  any  future  year,  (hall  not  have  authority  to  re¬ 
quire  the  opinion  of  the  Jufticesof  the  Superior  Court  “  upon 
important  queftions oflaw,  and  other  folemn  occaiions.” 

The  provifion  of  the  Conftitution  which  has  juft  been  notice 
ed  was  deemed  important  by  the  people  and  eftential  to  their 
fafety,  The  higheft  court  of  law  was  conftituted  a  council  to 
advift  with  either  or  ail  of  the  other  branches  of  the  government 
on  any  emergency.  Should  there  be  a  * collision  between  the 
State  Government  and  General  Government,  the  legal  opinion 
of  the  highefl judicial  authority  in  the  State  might  be  deemed 
abfolutely  ne  ceffary.  Or,  fliould  there  be  an  attempt  by  one 
branch  of  the  adminiftration  to  encroach  on  the  prerbgatives  of 
another,  or  on  the  rights  of  the  people  ;  or  if  there  fliould  be 
doubts  in  the  minds  of  the  Legiflators  or  Governor  and  Coun¬ 
cil,  refpe£ling  the  conftitutionaiity  or  legal  operation  of  any 
meafure  that  might  be  propofed  for  adoption— resort  could  be 
bad  to  the  depositories  of  the  law  ;  and  their  experience  and 
legal  knowledge  would  be  placed  in  requifition  for  the  public 
good.  In  fine,  the  tranquillity  of  the  State  and  safety  of  the 
people  depend  on  the  due  exercife  of  the  rights  contain¬ 
ed  in  that  article  of  the  Conftitution. 

There  is  alfo  another  article  of  the  Conftitution  in  relation  to 
the  Superior  Court  which  proves  that  faid  Court  is  pofteffed  of 
durable  authority,  is  a  part  of  the  government,  co-exiftent  with 
the  Conftitution,  and  cannot  be  impaired  without  deftroying 
that  inftrument. 

In  the  17th  article  of  the  Bill  of  Rights,  it  is  laid  down,  “  that 
no  crime  or  offence  ought  to  be  trie  d  in  any  other  county  than 
that  in  which  it  is  committed,  except  in  cafes  of  general  infur- 
re£Vion  in  any  particular  county,  when  it  fhall  appear  to  the 
Judges  of  the  Superior  Court  that  an  irnjyartial  trial  cannot  be 
had  in  the  county  where  the  off  nee  may  be  committed,  and 
upon  their  report  the  Legiflatnre  (hall  think  proper  to  dire£l  the 
trial  in  theneareft  county  in  which  an  impartial  trial  can  be  ob¬ 
tained.”  -x 

By  which  it  appears  that  in  any  future  period  of  the  govern¬ 
ment  the  Judges  of  the  Superior  Court  may  have  a  duty  to  per¬ 
form  on  which  may  depend  the  adminiftration  of  juflice  and 
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faf.  ty  of  the  State.  In  the  event  of  an  infurre£Hon  in  any  coun¬ 
ty,  it  might  be  unfafe  or  even  impofiible  to  bring  any  perfon 
charged  with  :re.if  >n,  or  fame  other  crime,  to  the  bar  of  a 
Qpurt  fitting  in  :n.  county.  In  vvnich  cafe,  it  would  be  neces* 
fary  in  order  to  maintain  the  mayfly  of  the  laws,  and  prote£f 
the  rights  n[  ute  corn  unity,  to  have  theperfon  charged  arraign¬ 
ed  at  the  bar  of  jufth  ei  i  fame  other  county,  and  this  could  be 
constitutionally  dune  only  h\  especial acd  of  the  Legiflature,  to 
be  .hade  on  a  rvprefcntatton  of  the  Juftices  of  the  Superior 
Court.  v  ' 

If  the  Superior  Court  had  been  aboli (bed  by  the  late  a£t  of 
th  L  ibsiatme,  no  law  could  be  palled  to  remedy  the  mifehief 
in  rt  fp-,  ro  the  provifion  of  the  Conflitution  which  I  have  juft 
node  For  although  an  a£l  fhonld  be  made  authorizing  the 
Jt  dbces  of  the  new  Supreme  Judicial  Court  to  make  a  like  rep- 
r  f  otarion  win  nev  diere  Ihould  be  an  infurredUon,  and  the 
L  gihature,  upon  fuch  reprefentation  being  made,  fhould  pafs  a 
re folvr  directing  a  trial  in  one  county  tor  an  offence  committed 
in  another  ;  yet  fuch  a  refolve  would  be  plainly  repugnant  to  the 
Conftitution,  and  no  honest  Judge  would  carry  it  into  tffe£l ; 
for  the  Constitution  ex prefsly  fays,  that  “  no  offence  ought  to  be 
tried  in  any  other  county  than  that  in  which  it  is  committed,” 
laving  a  particular  cafe  when  there  fhall  be  a  reprefentation  from 
the  Judges  of  the  Superior  Court. 

The  title  of  Superior  Court  is  venerable  for  its  antiquity? 
for  nearly  two  centuries  it  has  been  attached  to  the  records  of 
the  higheft  judicial  Court,  to  a  great  variety  of  legal  forms,  and 
many  of  our  ftatutes  :  it  was  preferved  by  the  people  in  their 
Conftitutions  of  1783  and  1792,  and  has  a  necelfary  connexion 
with  certain  articles  of  the  exifting  Conflitution,  which  are  ef- 
fentiej  to.the  welfare  and  tranquillity  of  the  State,  and  the  una¬ 
lienable  rights  of  the  people. 

Vet  an  attempt  has  been  made  by  a  recent  act  of  the  Legifla- 
ture,  entitled  “  an  a£l  eftablilhinga  Supreme  Judicial  Court  and 
Circuit  Courts  of  Common  Pl<jas,”  to  transfer  the  powers  and 
authority  of  this  Court  to  another  Supreme  Judicial  Court.  But 
an  a£l  of  the  Legiflature,  even  a  sound  one ,  is  not  all  the  law  of 
the  land.  The  Constitution  remains  a  part  of  the  law,  and  is 
paramount  to  all  other  laws.  It  gives  to  the  Superior  Court  an 
authority  not  within  the  control  of  any  other  department  of  the 
government.  This  Court  has  alfo  an  extenfive  common  law  ju- 
rifdidlion  not  expreffed  in  any  ftatute  of  the  State  ;  and  it  fol¬ 
lows,  that  in  the  late  a£l  to  eflablifh  a  new  Supreme  Court ,  the 
fvyeeping  claufe,  “that  all  a£ls  and  parts  of  a£ls  within  the  pur¬ 
view  of  this  aCi  are  hereby  repealed.”  is  not  able  to  deftroy  the 
constitutional  and  common  law  jurisdiction  of  the  Superior  Court. 

That  the  late  act  of  the  Legislature  m  unconstitutional,  I  have  no  doubt. 
That  it  is  so  in  regard  to  the  Superior  Court,  has,  I  think,  been  clearly 
shown.  Had  the  object  of  the  majority  of  the  Legislature  been  simply 
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to  modify  and  improve  the  Judicial  system,  it  might  have  been  accom¬ 
plished  without  an  attempt  to  abolish  the  Courts.  Indeed,  had  a  single 
sentence  been  expunged  from  the  late  act,  the  Judges  of  the  Superior 
Court  would  have  answered  to  the  title  of  the  Judges  of  the  Supreme 
Judicial  Court.  But  that  sentence  contains  a  vteaning  too  obvious  to%e 
mistaken  ;  and  should  we  look  only  tojts  encroachment  on  a  prerogative 
of  the  Executive  department  of  the  Government,  is,  itself,  an  unconsti¬ 
tutional  exercise  of  authority  by  the  Legislature. 

The  sentence  to  which  I  allude  is  contained  in  the  first  section  of  the 
act  which  begins  thus :  uBe  it  enacted  ^y  the  Senate  and  House,  of 
Representatives  in  General  Court  converted,  that  there  shall  be  »  Su¬ 
preme:  Judicial  Court  holden  in  the  respective  counties  in  this  State  at 
the  times  and  places  herein  after  mentioned,  which  said  Court  shall  con¬ 
sist  of  a  Chief  Justice  and  two  Associate  Justices  and  no  more”— -then 
follows  the  sentence,  ‘\eacb  of  whom  shall,  after  the  passing  of  this  act , 
be  appointed  by  the  Governor  and  Council  which  sentence  is  repug¬ 
nant  to  the  Constitution  by  its  encroachment  on  a  prerogative  of  the 
Executive.  The  Legislature  had  no  authority  to  utter  it.  The  Consti¬ 
tution  gives  to  the  General  Court  authority  “  to  provide  by  fxed  lavs  for 
the  naming  and  settling  all  civil  officers  within  this  State  ;  such  officers 
excepteP,  the  election  and  appointment  of  whom  are  hereafter  in  this 
from  of  government  otherwise  provided  for.*'  And  we  find  hereafter  in 
this  form  of  government,  that  it  is  otherwise  provided,  that  “  all  Judicial 
officers  shall  be  nominated  and  appointed  by  the  Governor  and  Council.9* 
And  is  there  not  reason  to  conclude  that  if  the  appointment  of  three  new 
Judges  had  not  been  enjoined,  on  the  Governor  and  Council,  the  Execu¬ 
tive  would  not  have  felt  authorized  to  make  an  appor  tment  until  a  va¬ 
cancy  had  happened  on  the  bench  of  the  constitutional  Supreme  Judicial 
Court. 

I  might  extend  my  view  to  many  other  exceptionable  features  in  the 
late  act;  but  before  I  could  finish,  those  who  hear  me  would  be  wear)’, 
and  I  overcome  by  the  labor.  Yet  I  must  crave  attention  to  a  few  more 
particulars,  which  more  immediately  affect  the  rights  of  the  people  than 
those  I  have  already  mentioned. 

The  Bill  of  Rights  declares,  that  c<  ne  crime  or  offence  ought  to  be 
tried  in  any  other  county  than  that  in  which  it  was  committed,”  with  the 
single  exception  of  the  case  of  insurrection  :  also,  tbat“  every  subject  of 
this  State  is  entitled  to  a  certain  remedy  by  having  recourse  to  the  laws 
for  all  injuries  he  may  receive  in  his  person ,  property  or  character  ;  to 
obtain  right  and  justice  freely ,  without  being  obliged  to  purchase  it  ; 
completely ,  and  without  any  denial  ;  promptly ,  and  without  delay.9'  And 
further,  that  ‘‘the  .power  of  suspending  the  laws,  or  the  execution  of  them, 
ought  never  to  bd  exercised  but  by  the  Legislature,  or  by  authority  de¬ 
rived  therefrom,  to  be  exercised  in  such  particular  cases  only  (meaning 
when  there  is  an  insurrection)  as  the  Legislature  may  expresslypmide 
for.”  All  which  essential  provisions  are  violated  in  the  second  section 
cf  the  act  before  us  ;  for  therein  it  is  provided  that  the  law  term  of  the 
Supreme  Judicial Oourt  shall  be  holden  for  the  countitt  of  Grafton  and 
Coos  in  Plymouth  and  Haverhill  alternately — both  of  which  towns  are 
in  the  county  of  Grafton  :  and  although  the  trial  of  criminal  causes 
might  be  commenced  in  the  county  of  Coos  at  the  Nisi  Prius  term,  when 
a  single  judge  would  constitute  a  quorum  ;  yet,  by  the  fifth  section  of 
said  act,  it  could  be  determined  in  a  variety  of  cases  only  at  the  term  in 
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tench  or  law  term,  afterwards  jo  be  holden  in  the  county  of  GraftoB, 
Innocent  men.  being  citizens  of  the  county  of  Coos,  might  be  obliged, 
atfa  great  expense,  to  travel  to  the  bat  of  s>.  Ouit  sittircr  in  «  fori : spa 
county  ;  and  the  principle  of  the  Constitution  being  once  violated ,  the 
Legislature  may  further  ordain,  that  the  people  of  Coos  shall  have  day  in 
Rockingham,  and  the  people  of  Hillsborough  be  dragged  for  a  trial  to 
the  our  ty  of  Strafford, 

The  t  econd  section  of  said  act  provides  further.  tha‘  it  shall  be  the  du¬ 
ty  of  said  Justices  or  any  two  of  them,  to  hold  a  specie.'  Court  in  and  for 
the*  county  of  Coos  at  Lancaster,  for  the  trial  of  any  indictment  for  any 
crime  which  by  the  laws  of  this  State  maybe  punished  with  death,  or 
imprisonmrntfor  life  :  and  said  Cwu  11  be  holden  as  soon  as  conven¬ 
iently  may  be  after  such  indictment  belo-  .,d  ;  reasonable  notice  whereof 
shall  be  given  to  all  concerned,  by  a  Clerk  f  said  Court,  under  the  direc¬ 
tion  of  the  Chief  Justice  thereof.'* 

Thus  an  indictnahnt  may  be  found  at  the  regular  Nisi  Prius  term,  hol- 
den  once  a  year  in  the  county  of  Coos,  which  indictment  must  lie  over, 
and  in  many  cases  the  person  accused,  however  innocent,  be  immured^ 
in  a  prison*  until — when  ?  Not  until  the  next  regular  trim  oi  the  Court 
in  t hat  c  urty  a  year  after,  for  that  would  be  a  time  certain  l  but  as  soon 
4t  as  conveniently  may  bed*  The  convenience  of  the  Judges  is  to  be  con¬ 
sulted  n  a  case  of  life  or  death  1  and  when  solicited  t©  provide  for  a 
trial,  one  may  answer  that  4‘  he  has  bought  five  yoke  of  oxen  and  must 
go  to  prove  them  ;  1  pray  thee  have  me  excused* — another,  that  ‘  he 
has  married  a  wife,  and  cannot  come.”  Or,  as  happened  in  former 
times,  so  in  our  day,  there  may  be  an  unjust  Judge  who  will  u  neither 
fear  God  nor  regard  man  such  an  one  would  be.  alike  insensible  to 
the  obligation  of  his  oath,  and  the  wants  of  his  fellow  creatures — and 
would  never  come.  But  the  u  act'*  says,  “  as  soon  as  conveniently  may 
be,  the  Judges  shall  direct  a  special  Court  to  be  hclden  at  Lancaster/' 
which  may  be,  in  six  months ,  or  a  year,  or  two  years ,  or  perhaps  after 
the  innocent  victim  of  some  malicious  persecution  has  sunk  under  the 
weigh;  of  his  misfortunes,  and  made  his  escape  to  that  Tribunal,  before 
which  the  secret  motives  of  human  conduct  will  be  laid  open,  and  whence 
there  will  be  no  appeal. 

Could  such  a  provision  have  been  dictated  in  the  spirit  which  pervades 
©ur  excellent  Constitution,  and  from  w:»ich  emanates  the  pure  principles 
of  eqi  al  laws  ?  What  had  the  county  of  Coos  done,  that  she,  although 
entitled  to  equal  privileges  among  h  r  sister  counties,  should  be  selected 
for  the  wild  experiments  of  arbitrary  power  ?  And  is  it  possible  that  any 
jnan  above  the  grade  of  slavery,  will  attempt  to  maintain  that  the  Legis¬ 
lature  has  the  ppwer  to  make  such  a  law  t  As  well  might  it  be  said  that 
the  Legislature  or  Executive  hath  power  to  issue  a  mandate  for  the  arrest 
c  of  the  most  innocent  person  of  the  community,  and  to  have  him  execut¬ 
ed  yvithout  the  forms  of  law  and  trial  by  jury  ! 

But  the  Legislature  can  have  no  power  where  it  has  no  right.  It  may 
pass  an  unconstitutional  act — but  such  act  would  not  be  law.  I  will  read 
thatp;  *t  of  the  Constitution  whi<*h  applies  to  this  subject.  Full  pow¬ 
er  and  authority  are  hereby  give.,  nd  granted  to  the  said  General  Court 
to  make/ordain  and  establish  all  manner  ei  wholesome  and  reasonable  or- 
der Sr  laws,  statutes,  & c.  so  as  the  same  be  n9t  repugnan J,  or  contrary  to 
this  Constitution .**  By  which  it  appears  that  the  Legislature  has  cuthc* 
ity  to  make  reasonable  and  wholesome  laws,  provided  the  same  are 
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repugnant  to  the  Constitution.  If  they  nass  an  act  repugnant  to  the 
Constitution,  it  will  not  be  law  ;  and  an  independent  Judiciary  was  estab¬ 
lished  by  the  Constitution,  to  judge  in  this  matter  between  the  Legisia - 
tune  and  the  People . 

I  shad  notice  one  particular  more  of  the  late  act  of  the  Legislature, 
viz.  t  he  repealing  section.  In  this  section  it  is  enacted  t hat fe//  acts  and 
pu  ntts  heretofore  passed  within  the  purview  of  this  ict,  be  and  the 
same  hereby  aie  repealed.  *  Whenever  a  law  is  repealed,  it  shoul  i  be 
done  by  naming  its  title,  by  which  means  alone,  the  community  at  large 
could  know  what  laws  remain  in  force  But  the  clause  ‘  within  the  pur¬ 
view  of  this  set,9*  i.s  .altogether  vague  and  indeterminate.  Its  literal  in¬ 
terpretation  extends  to  the  destruction  of  all  laws  and  p  rtsof  laws  which 
have  any  relation  to  the  former  establishment  ©l  the  Courts  <  f  this  State, 
Even  the  Constitution  itself  would  be  repealed .  for  it  is  “  a  part  of  the 
laws  of  the  land,”  and  comes  within  the  purview  of  the  act.  Ar  d  al¬ 
though  1  am  willing  to  believe  that  it  was  not  the  intention  of  the  Legis¬ 
lature  to  extend  this  provision  so  far  as  its  liter;,!  meaning  imports,  yet, 
to  make  the  best  of  it,  it  leaves  much  in  the  way  ,of  its  interpretation ,  for 
the  exercise  of  discretion,  a  tremendous  power,  says  the  le;;rii  d  Black- 
stone,  in  the  hands  of  a  Judge  ;  and  it  renders  so  uncertain  what  laws 
©r  parts  of  laws  remain  in  force,  that  our  Statute  B  ok,  although  com¬ 
piled  with  great  care, 8c  at  a  great  expense,  wiil  bee  me  of  little  use  to  the 
public;  and  the  flood  gates  will  be  opened  of  endkss  litigation 

The  act  we  have  been  contemplating  \i  neither  reasonable  nor  whole¬ 
some  ;  and  I  much  fear  that  it  hath  already  given  a  rude  shock  to  the 
health  of  the  body  politic.  Yet  political  empirics  may  appear  to  promise 
by  an  amendment  to  patch  up  a  broken  Constitution  ;  but, I  believe. that  no¬ 
thing  less  than  the  amputation  of  this  odious  excrescence  from  the  fair  face 
of  our  civil  institutions  can  restore  the  Constitution  of  the  State  to  its 
pristine  vigor. 

There  remains  only  to  be  delivered  my  Opinion,  which  I  trust  is  foun¬ 
ded  in  pure  motives,  according  fto^he  best  powers  of  my  understanding* 
and  under  a  realizing  sense  of  the  obligations  of  my  oaths  of  office,  that 
the  act  entitled  “  An  act  establishing  a  Supreme  Judicial  Court  and  Cir¬ 
cuit  Courts  of  Common  Pleas,*’  is  unconstitutional  and  not  law. 


